there was a devise of Blackacre "to A and his heirs, but if A died without heirs of his body (or issue), to B and his heirs," in order to save B's gift under the new rule against the creation of remote interests, it was necessary either to construe B's gift as taking effect at some definite near period, such as if A died without heirs of his body (or issue) surviving A, or to give B by interpretation a remainder after an estate taH.y To the medieval judge the choice was clear, and the old method persisted. This meant, of course, that A's death without heirs of his body (or issue) signified a period whenever A's line ran out, no matter when. After future interests in chattels real and personal were permitted in the 17th and 18th centuries, difficulties at once arose as to the remoteness of the gift to B and his executors when the devise of chattels personal or real ran "to A and his executors, and if A died without issue, to B and his executors."
Another related circumstance natumlly led to the legal view that A's death without heirs of his body or without issue meant when A's line ran out, no matter when, and not when it was extinct at A's death or at some other'definite future time. For centuries it has been the custom of solicitors in England in the settlement of large landed estates to limit one or more estates tail with remainders thereafter.I The common form of such an estate tail was "A and the heirs of his body," and the customary way to introduce the remainder after such an estate was to adopt a form simil to one of the following:
If A--die without heirs of his body. For want of such heirs of A's body. In default of such issueL of A. In default of issue of A.u While the word "such" generally appears, some of the forms do not employed the word.-Indeed, in the form given in Key and Elphinstone's Conveyancing s both "in default of such issue," and "if there should be a failure of issue" are used.' It seems, therefore, that it was a matter of indifference whether or not the 9 See ftppa note 3.
referential word "such" was employed. Of course A's estate tail would run out and the next interest take effect if A's line at any time was exhausted. Thus, the remainder would become an estate in possession when A died without descendants him surviving, or if A's line ran ofit at any time after A's death, as when A's great, great grandson died a bachelor.
Nothing could be more natural, therefore, to the English lawyer of the last 600 years than to attribute to the words "die without heirs of the body," or "die without issue," a meaning totally at variance with the layman's idea of the expression.
Normally, when the testator gives an interest to a person and his heirs, with a gift over if that person dies without issue, the testator means that the devisee shall lose the estate only if on his death he leaves no heirs of his body him surviving. But to the medimval, and even to the modern, lawyer, a man died "without issue" whenever his line ran out. This was the legal interpretation prior to the Wills' Act of 1838. As is stated in Jarman on Wills:
"Words referring to the death of a person without issue, whether the terms be, 'if he die without issue,' 'if he have no issue,' or 'if he die before he has any issue,' or 'for want' or 'in default of issue,' unexplained by the context, and whether applied to real or to personal estate, (notwithstanding the distinction taken between these two species of property in some of the early cases) are construed to import a general indefinite failure of issue, i.e., a failure or extinction of issue at any period." 15
In almost every case calling for a differentiation of construction of this expression "dying without issue" the court was presented with the alternative of construing it as a failure of issue at any time (an indefinite failure of issue), or a failure of issue at the death of the first taker (definite failure of issue). Theoretically definite "failure of issue" means a failuie at some specified time. By far the most common point of time found in practice is the death of the first taker. As Jarman expresses it, however, the event specified might be "collateral to the devisee," as in a devise to A and his heirs with a devise over in case he should die without issue in the lifetime of B. Suppose during the lifetime of B, A dies leaving a child who in turn dies before B; has the event happened upon which the gift is to go over? Crowder v. Stone -e seems to be the only case involving this question. Lord Lyndhurst held that the gift over took effect.,' A possible construction even here might be, that, inasmuch as the testator could not have meant a failure of issue at any time,.
he must-have meant that other failure of issue which is more commonly referred to in wills, i.e., failure of issue at the death of the first taker.
As has been pointed out, if there was a devise of land to A and his heirs, followed by a gift over if A died without heirs of his body (or without issue), A's estate was cut down to an estate tail and the gift over became a remainder immediately following.1s And, likewise, if there was a devise to A for life, followed by a gift over on default of A's issue, A took an estate tail by construction29 As an estate tail in possession could be barred, turned into a fee simple absolute, and all interests thereafter destroyed at the will of the owner, A was able at once to acquire the whole fee simple entirely contrary to the intent of the testator.20 On the other hand, if the subject matter of the gift was personalty, in which there could be no estate tail, the gift over, arising, as it was said, on a general failure of issue, was void for remoteness. 2 1 It resulted from this difference between the two classes of property that the judges were more prone in personalty than in realty to find on the face of the instrument a special context limiting the gift over upon failure of issue to the death of the first taker. And this remained true, in spite of the well known principle that the rule against perpetuities should not be employed for the purpose of construction.
It is necessary to consider what expressions have been commonly construed sufficient in England to cut down the generality of the meaning of "dying without issue" from an indefinite to a definite failure thereof.
(1) Where the failure of issue is stated to take place during the life of some living person. Thus, where there was a devise "to A and his heirs, but if A died without issue living B over," it was held that A did not take an estate tail2 A fortiori, if the subject matter of the gift be personalty, a definite fa'lure of issue would result. 2 3 It would seem that the same reasoning would apply where the gift over is to a person alive at the time of the testator's death and designed to be living at the time that he is to take. Thus, if the gift over is to survivors of persons alive at the testator's death, the event upon which it is conditioned should be held to be upon a definite failure of issue. This result is reached if the subject matter of the bequest is personalty. 2 4 But, if the will be one of land, Chadock v. Cowley 2-decided without sufficient reason that the common law construction prevails. On the other hand, if the gift over ir to some one for life and there is no further devise of the property, Rowe v. Jeffrey 26 has held in the case of land that a definite failure of issue is meant.
(2) If the expression used is "dying without leaving issue," a definite failure of issue is intended in a bequest of personalty, but an indefinite failure of issue in a devise of realty. It was so held in Forth v. Chapman .
7
Very little, however, is necessary to bring the devise of land into line with the bequest of chattels in this respect. Thus, the expression "leaving no issue behind him" was sufficient to accomplish this purpose.
28
(3) Finally, it would seem, both as to realty and personalty, if the expression "after his death," or the like, be coupled with "dying without issue," a definite failure of issue is intended.
'
Unless there is some special language appearing on the face of the instrument creating it, such, for instance, as an estate tail in the first taker, a gift over on A's death without issue should be interpreted as a gift over on A's death without issue him surviving. This result was finally reached in England by the enactment of the Wills Act of 1838,30 which provides: "... that in any devise or bequest of real or personal estate, the words 'die without issue,' or 'die without leaving issue,' or 'have no issue,' or any other words which may import either a want or failure of issue of any person in his lifetime or at the time of his death, or an indefinite failure of his issue, shall be construed to mean a want or failure of issue in the lifetime or at the time of the death of such person, and not an indefinite failure of his issue, unless a contrary intention shall appear by the will, by reason of such person having a prior estate tail, or of a preceding gift, being (without any implication arising from such words) a limitation of an estate tail to such person or issue; or otherwise; provided, that this act shall not extend to cases where such words as aforesaid import if no issue described in a preceding gift shall be born, or if there shall be no issue who shall live to attain the age, or otherwise answer the description required for obtaining a vested estate by a preceding gift to such issue."
AMERICAN STATUTES
In the 17th and early 18th centuries, estates tail were favored in Virginia. Indeed, in 1710 estates tail were protected from 26 7 T. R. 589 (1798). destruction by fine and recovery. In 1727 slaves were subjected to the limitations iii il 1y being anAbxed to lands in tail to pass wit the lard itself. In 1734"there -might be the docking of a fee tail under ceftain conditioni. However, at the first session after the Declaratio!n of Independence, the legislature declared that tenants in-tail of land or of sia~eg'should hold them in fee simple 1 Since that time many Amrnen n jurisdictions have abolished by statute estates til..' In t vefity-thiree jurisdictions the statute enact., that a Jimitaqn formeriy itufficient to create an estate tail, now creates .it~pr a fee §inmple'absolute, or a fee simple with an .eecuw ry mittation taking effect only if the first taker dies. witlut-isuej Iiurvivjing, i'e ight states an estate tail now. becoes-a life ste i.nthe first, taker with a remainder in fee simple aksqlutein the net taker.' In three states it becomes iu,estate. ti for,thelife:of the fist taker only, and then a fee simple absolute in those who take by inheritance from him. In only six states are we certain that estates tail exist today. 3 2 "Virginia took the lead; not only Pf all the American states but of EnglAnd, in abolishing by statute the prima facie meaning to the common law of England of "dying without issue." hI-1819 it lassda'gtatute which-reversed the common law presl.mnion,,and'adot-tea the prima facie-presumption that failure of.issue at t4. €eEa v1 of e person 1s meant, unless "the intention of such limitatioj e otherii4 expressly and plainly de--2 BLAbKSTo4E, -oU=NTR= , (Tqale;. 1st Am. Ed. 1803) 116, n.
119; see 4 DAN's AnRmGMENT (1824) 621.
Thomas Jefferson was responsible for this enactment On Oct. 12, 1776, "He obtained leave to bring in a bill to enable tenants in tail to convey entailed property in fee simple. Two days latet he reported a bill doing away with the whole system of entail. It was an audacious move. From generation to generation lands and slayves--almost the only valuable kind of property in Virginia-had-been handed down protected against creditors, even against the very extravagance ot spendthrift owners; and it was largely by this means that the quasi-nobility of the colony had succeeded in establishing and maintaining itself. A great groan seemed to go up from all respectable society at the terrible suggestion of Jefferson, a suggestion daringly cast before an Assembly thickly sprinkled with influential delegates stroiigly bound by family ties anl self-interest to defend the .present system.. Records, of the times fail t9 explain the sudden and surprising success of a reform,..which there was eyery reason to suppose could be carried through only veryslowly and by desperate contests; we know lttle more than:the strange fact that the -whole system of entail in Virginia crashed to pieces almost literally in a day, carrying with it an aristocracy somewhat brummagen, but the only one which has ever existed in the territory now-of the United States." Mo sE which would be adjudged a fee tail, according to the law of this state, as it existed previous to the time mentioned in the last section, such remainder shall be valid as a contingent limitation upon a fee, and shall vest in possession, on the death of the first taker, without issue living at the time of such deatlh" 4 s And Section 22 read:
"Where a remainder shall be limited to take effect on the death of any person "without heirs, or heirs of his body, or without issue, the words 'heirs' or 'issue' shall be construed to mean heirs or issue, living at the death of the person named as ancestor." 4
The revisers in their report to the legislature commented acutely on the expression "dying without issue." They noted the common law meaning of it and Chancellor Kent's approval thereof, and said:
"In most cases, it is expressed that the limitation over shall take effect on the event of the first taker's 'dying with out issue, or without leaving issue'; and in these cases, it is believed that the meaning which the law affixes to the terms, namely, a failure of issue, at any period however remote, even after the death of the first taker, is very opposite to that of the party by whom they are employed." 50
Referring to the New York cases in Johnson's reports cited above, they said: "The tendency of the sect'ons that we have proposed to prevent litigation may be fairly stated, as an additional argument in favor of their adoption. Nearly every case that has arisen in our own tourts in relation to executory devises and other contingent limitations has turned on the question, whether the first taker took an estate tail, or in other words, whether the remainder were dependent on an indefinite failure of issue. (1 Johns. R. 440; 10 Johns. R. 12, 19; 11 Johns. R. 337; 16 Johns. R. 382; 18 Johns. R. 368; 20 Johns. R. 483). In all of these cases, the struggle of the judges to support the limitation over, by confining the failure of issue to the death of the first taker, is very manifest." 63 and Arizona.64 Between the Virginia Act and the New York Act there is this difference in form: the Virginia statute provides that the presumption of definite failure of issue can be rebutted by a contrary intent appearing in the will, while the New York statute contains no such provision and says, apparently peremptorily, that the words "shall be construed" to mean heirs or issue living at the death of the person named as ancestor. Does this strict language used in the New York Act preclude the possibility of rebutting the new meaning? Chancellor Kent has some language in his Commentaries suggesting that the rule in New York is a hard and fast one and unrebuttable.65 But no case has been found in New York, or in any other jurisdiction, which raises this question. It is extremely. unlikely that any such case should occur in a country hostile to estates-tail and where the rule against perpetuities prevents remote limitations on indefinite failure of issue. Nor has any analogy been found with respect to any other statute laying down in absolute terms a rule of construction for wills. It is submitted that just as the common law rule was rebuttable by appropriate language on the face of the will," 6 so the New York statutory rule was not intended to be any more stringent in its application. If any testator were rash enough in other parts of his will to say that he meant the expresdion "dying without issue" to have -the old common law meaning, it in believed that the New York courts would consider the statutory rule inapplicable.
The writer believes that the form embodied in the Wills Act in England and the Virginia act in the United States is the better, and suggests the form prepared by Professor rnest Freund,'7 with the addition of the proviso contained in both' statutes just referred to, so as to read as followq: "In any gift, grant, or devise hereinafter taking effect, a limitation of an executory interest contingent upon the event of a prior taker 'having no issue' or 'dying without issue' or 'dying without leaving issue' (or using words of similar import), shall not be held to refer to an indefinite failure of issue, but shall be deemed to refer to the want or failure of issue at the time of the death of the person named as ancestor, unless a contrary intention shall appear from the instrument creating it."
A classification of the statutes appears in a note. 8
AMERICAN LAW APART FROM STATUTE
In a country so hostile to entails, it is surprising that the expression "dying without issue" should be employed in wills to the extent that our litigation shows. The reckless use of the phrase is probably due to custom and to the fascination which the elusive word "issue" has had for the layman and for the lawyer little versed in conveyancing.
6s (1 In compiling the above table there has been used a degree of dogmatism which may not be justified by the future development of these statutes by the courts. Where the act is apparently limited with respect to land or personalty or to a certain type of conveyance, the judges may strain to extend its application by interpretation. And if that is impossible, the step taken by the legislature may encourage the courts to repeal the common law to which the act has failed to extend. This is a familiar process. See (1921) Randolph v. sumption. 74 The expressions upon the face of the will which have been urged to cut down the common law meaning are the same as those noted above in connection with the English law.
(1) If the gift over is to a person designated as "then living" or "surviving," the weight of authority in the case of land, contrary to Clwdock v. Cowley, 75 is in favor of holding that the popular meaning is meant.e There is a substantial minority of jurisdictions where the courts have held the other way.-But if the subject matter be personalty, this minority is very small (3) If the gift over upon death without issue is expressed to take effect "after his decease" or "at his death," the weight of authority holds both as to land and personalty that the common law presumption is rebutted.-' It is to be regretted that all the American judges have not been able to anticipate the legislatures in holding that our social structure justifies a departure from the common law of England, and a holding that in all these categories there is a presumption of a definite failure of issue.
A number of American cases without sufficient reason confine a gift over on death without issue to such death prior to that of the testator who created the limitations. These decisions cut across the authorities hitherto discussed without paying any attention to them. Before analyzing this anomalous line of authority, it is necessary to consider the English law.
(1) If there is an immediate gift to A absolutely and a gift over "in case of his death," or "if he die," such gift over will only be effective if A dies before the testator 2 (2) If there is a gift to X for life and then to A absolutely, a gift over "in case of A's death," or "if he die," will take effect only if A die prior to the vesting in possession of his interest. 88 (3) If there is a gift to A absolutely with a gift over "if A die without issue him surviving" (or unmarried, or without children, etc.), the gift is not confined to the death of A before that of the testator s -(4) Likewise, if, in the preceding case, there be a prior life estate to X, the gift over takes effect upon the death of A without issue him surviving at any time, whether before or after the death of the testator or of the life tenant. 85 (5) If in the last two preceding cases there are gifts over, first, "if A die without issue him surviving," and second, "if A die with issue him surviving," all possibilities after A's death are taken care of, and, therefore, the gifts over are construed to take effect if A die before his interest vests in possession.'°I t is with reference to the situations described in paragraphs 3, 4, and 5 that there are a number of American decisions 87 the conclusions of 'Aich are not only at variance with the correct results in England indicated above, but which also confuse the facts in paragraphs 3, 4, and 5 with those in paragraphs 1 and 2. The problem has frequently been presented in this country in the case of a gift over simply upon A's "death without issue." Suppose, for instance, the view is taken that in a gift over "on A (the first taker) dying with issue," "dying without issue" means dying without issue prior to the testator, the question still remains to be decided whether, if A dies before the testator, and leaves a child who dies childless before the testator, the contingency has in fact happened. Yet many of our courts have dealt with this situation as if it had no relation whatever to the question as to whether the gift over was upon definite or indefinite failure of issue in the sense discussed in the early part of this article. Almost invariably no mention is made of this aspect of the case.
ALABAMA
Prior to the enactment of Section 1302 of the Alabama Code of 1852, which construed a gift over on "failure of issue" as a gift conditioned on such failure at the death of the first taker, the phrase imported an indefinite failure of issue.8 If the gift over was to some one described as "surviving," a definite failure was meant.' 9 But a gift over without leaving issue, at least as to land, did not, in and of itself, limit the generality of the phraseP In Smith v. Smith, 1 there was a gift over on death without children surviving the first takers, and the court held, upon the authority of the Indiana and Pennsylvania decisions, that the contingency was confined to the death of the testator. In Burleson v. Mays, 9 2 where the gift over was on death "without leaving any lawful heir," the court held that "heir" meant "children" or "issue," and it followed Smith v. Smith. 9 3 If there is a life estate preceding the gift cut short by the conditional gift over, such condition is confined to the life of the life tenant. 0 ' CONNECTICUT A few early Connecticut cases on estates tail by implication from a gift over on failure of issue would seem to indicate that the common law rule was to be followed, and a general failure of issue was prima facie intended. But the significance of these cases is greatly weakened by the extraordinary and unprecedented holding in Hudson v. Wadsworth 9 5 that an estate tail by implication may arise although the gift over is on definite failure of issue.9 6 And against the inference in favor of the common law doctrine, a number of cases justify the conclusion that "where the phrase 'dying without issue' is held not to refer particularly to death before the testator, the phrase will be held to refer to the taker's own death, and not to an indefinite failure of issue in the future." 97 In Holmes v. Williams," there was a devise of land to Williams and his heirs on condition that he pay Holmes £200 when he arrives at full age, but if Williams die without issue, then to Holmes and six others. It was held that the gift over was on Williams' death without issue prior to full age.9 In Morgan v. Morgan,'°° where the gift over upon death without issue was to the brothers of the first taker, and there was no condition that they survive him, the court seemed to think that a personal provision for them was meant, and it therefore restricted the condition to a definite failure of issue. The attitude of the court, however, was against the general common law meaning. 1° 216 May this result not be due to the fact that Connecticut "jurisprudence was affected by the English law, more because the Colonists had imbibed its spirit where it was good and suited to their needs, than" because they directly copied or considered as in force any particular portion of it?" 
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issue, to C and his heirs, and where the question of fettering tle condition to the death of A has been clearly involved. Probably such an event would not be chosen by the court in preference to the death of the testator. 1 " 9
GEORGIA
The early Georgia cases interpreted "dying without issue" as referring to an indefinite failure of issue.120 In Harris v. Smith,"' it was stated that the court, on slight evidence, would find a definite failure of issue. But the court not long after suggested in a case which apparently involved real and personal property that a gift over to persons "surviving" had no such effect. 122 Nevertheless, if the gift over is "at the death" of the first taker, a definite failure of issue was held to exist in Atwell v. Barney. 1 2 And there is a dictum that a death on "not leaving issue" has the same effect as to personalty. 1 24 A statute similar to the New York act restricted the generality of the earlier decisions to a definite failure of issue.- 5 Cases on the question of whether the contingency of "dying without issue" should be confined to the period of distribution are in conflict. The weight of authority, however, seems to be in favor of such restriction. The early case of Bailey v. Ross 120 favors the period of distribution, although the court relied on the special context. And Sumpter v. Carter 12, confines the condition to the death of the life tenant. Starnes v. Sanders I20 is to the same effect. Moore v. Cook 1 suggests that, where there is no life estate, words of survivorship are to be referred to the death of the testator, unless the contrary appears. Two other cases tend to hold that the condition refers to the death of the first taker at any time. 2 30 No distinction seems to be taken between real and personal property.
ILLINOIS
The Supreme Court of Illinois has held that, if there was a provision that the first taker die "without leaving issue," a definite failure of issue was meint 13 So also in the case of real estate if the gift over was to the survivor "of two devisees." 213 Apart from interests subject to an estate tail, the court has never held a future interest limited to take effect upon an indefinite failure of issue. In Lunt v. Lunt 133 and in Strain v. Sweeny 134 it has strained language to find a definite failure of issue. There are two dicta to the effect that the rule of the English Wills Act is in force.2 35 In two recent cases 130 the court appears to have held that "die without issue" might be treated as meaning primarily "die without ever having had issue," even where the first taker had a fee and there was no independent gift to the issue or children of the first taker.2
37
Later Illinois cases, where there have been gifts over upon "death without issue" or "death without children," must now be considered from the point of view as to whether the contingency was on the death of the testator or preceding the death of the life tenant. Mr. Kales has considered these conditions, and we adopt his conclusion." 8 3 Where the limitations are by will to A, simply with a gift or gifts over on A's death and one or more collateral contingencies, Mr. Kales says:
"If it be determined that A takes only a life estate, then clearly 'die' refers to the death of the life tenant whenever that may occur. King v. King, 215 Ill. 100 (1905); Branson v. Bailey, 246 Ill. 490 (1910) . Even where it is determined that A takes a fee or an absolute interest the settled rule now is that 151 Ga. 142 Where there is a gift to X for life, and then to Y absolutely, with a gift over on Y's death and one or more collateral contingencies, the effect is doubtful. In Lachenmyer 'v. Gehlbach," where the limitation was to Y and the gifts exhausted all possibilities, the court restricted the contingencies to the death of the life tenant. 142 Where there was a single gift over, death at any time was meant. 1 
INDIANA
In Indiana, until a comparatively recent date, the old common law was strictly adhered to. Indeed, the court went a little beyond the English judges, for an indefinite failure of issue vwao held to be meant, with respect to real and personal property, even where the expression "death without issue" was coupled with a gift over to what was substantially "survivors" of living persons.5 0 But if the gift over was expressed to be after the death of the first taker, then a definite failure of issue was held In Collins v. Collins,"" the Iowa court held that, where there was a devise in fee, the devisee to take on the death of the testator, coupled with a gift over in case the donee died without issue, the words referred to such death during the lifetime of the testator, and that if the devisee survived, he should take an absolute estate in fee simple, and that this rule applied to real and personal property. 1 Tarbell v. Smith contained a dictum that the contingency of "dying without issue" should be confined to the testator's death even though there was a preceding life estate. But in Dowd v. Scally ,63 the court intimated that the condition would be allowed to operate when it occurred after the death of the testator and before the life tenant. In that case all contingencies after the death of the life tenant were provided for.' 6 ' KENTUCKY Kentucky is one of the few jurisdictions which abandoned the common law presumption and adopted, about the middle of the nineteenth century, a presumption of definite failure of issue both as to real and personal property. 65 This may have been due to the hostility shown in Kentucky to the English common law. 1 0
In Harvey v. Bell, 6 " the testator devised his property in trust to his four grandchildren. He further provided that if any of them should "die without issue of his or her body living, the property devised to the one so dying should be equally divided between the remaining ones or their issue." A question arose as to the title to some of the land, which in turn depended upon the construction of the above quoted expression in the will. The court held that death without issue at any time was meant and not such death before the testator. It laid down four rules: "1st. Where an estate is devised to one for life, with remainder to another, and, if the remainderman die without children or issue, then to a third person, the rule is that the words 'dying without children or issue' are restricted to the death of the remainderman before the termination of the particular estate. "2d. Where property is devised to one or more infants, and is to be held by their trustees or guardians until they are twentyone years old, and then be turned over to them, or divided be- [Vol. 39 tween them, with the proviso that, if they die without issue, it shall go to the survivors, or, if all die, to a third person, it has been held that the limitation as to dying without issue is to be limited to a death in infancy before the period of distribution. "3d. Wher6, by, the will, the devise is to a class, and the period of division is postponed, even where the devisees are not infants, it has been held that the limitation as to dying without issue must be confined to a death without issue before the period of division fixed by the will.
"4th. On the other hand, where there is no intervening estate, and no other period to which the words 'dying without issue' can be reasonably referred, they are held, in the absence of something in the will evidencing a contrary intent, to create a defeasible fee which is defeated by the death of the devisee at any time without issue then living." "C The first rule had its origin in Birnzcy v. Richardson,cO where there was a bequest of real and personal property to the testator's wife during widowhood, and if she married the whole estate was to be equally divided among the testator's children, and if any of the children "should die without a lawful heir begotten of their body, then his or her part of the estate would be equally divided among my surviving children." In an action for some of the personal property the construction of the will was drawn in question. The court held that the testator intended a dying without issue prior to the wife's marriage. It has been pointed out that this result is entirely sound. 170 The Kentucky case was based on the earlier English case of Galland v. Lecurd, 2 7 1 where the facts were substantially the same. Both cases may well stand upon the intention of the testator disclosed upon the face of the will to confine the contingency to the period of division, which is evidenced by his direction to divide the corpus.17 2 Indeed it has been made clear in England that in a gift to A for life and then to B, and if B dies without issue, over, the-gift over will take effect upon the death of B at any time without issue./T3 Rule 1 therefore, is based upon a misapprehension, and indeed is in principle inconsistent with the 4th rule mentioned therein, where, in the absence of a life estate, there is no fettering condition to the period of division. 74 In Fdirfax v. Brown,0 a gift over on failure of issue living at death of first taker was confined to such death before the termination of the preceding estate to a life tenant. It should be noticed, however, that the gift over exhausted all the possibilities. In other words, there was a gift to issue, if there was issue, and a gift over if there was no issue left at the death of the first taker. In Hutchins v. Pearce,lsl the condition was held to apply to the death of the first taker at any time, and Fairfax v. Rrouw was said to go upon a special context. In Bentz v. Maryland Bible S6ciety 182 and in Gerting v. Wells 185 the gift was confined to the period of distribution, which was at the end of a period of years from the death of the testator. These two cases seem to be based upon Hammett v. Hammett." 4 In that case there was a devise of real and personal property to the widow during life or marriage, then a gift to the children and a further bequest upon the death of the children. The court held that the condition was confined to the period of the life estate. The gift, however, was "on death" and not "on death without issue." In Lumpkin V. Lumpkin,29 5 there was a gift to the testator's children to take effect at his death, but in case any of them died without leaving lawful issue, then to the testator's wife and his surviving children. The arguments by counsel were full and able. The court held that the condition was confined to the testator's death and that if any child survived the testator that child took absolutely. That was said to be the law in Maryland. 80 21 It thought furthermore that there was a suggestion in Naylor v. God2nan 213 in the same direction.
NEW JERSEY
In an early case in 1795, an estate tail was said to be created by a devise to the testator's three sons and their heirs with the proviso that "if either of my sons above named die without issue the premises given to him or them dying as aforesaid, shall go to him or them that survive." 214 Later cases, however, have clearly held that in a devise of land a gift over to persons described as "surviving" results in a definite failure of issue.
21
It was likewise held, with regard to personalty and realty, that the word "living" added to a gift over upon death without issue had the same effect.
216 And in the case of land it was also held that a definite failure was meant by the phrase "if he shall die without issue, that then at his decease." 217 In 1851 by statute New Jersey confined the presumption to a definite failure of issue. 218 Meanwhile a long list of decisions was forming which restricted such a condition to the death of the testator 2 1 or to the death of the life tenant.
In Wurts v. Page, 2 21 there was a devise of shares to daughters to be paid on marriage, and to some sons at 21 and to the other sons at 22, and "in case of the decease of any of my said children without issue," then over. The court held that as to the daughters there was a gift over at their death, and as to the sons a gift over before the shares were payable.
In Pennington v. Van Houten,-2 the testator devised all of his real and personal estate to his son, but ordered his executors to put the proceeds at interest and support the son until he attained 21; "but if my son Abraham should die having no children, then" over. The court held that the contingency upon which the gift over was limited was confined to the son's death under 21.
In Patterson v. Madden, 223 there was a gift of land to the tes. tator's sons. He provided, however, that none of the land should be sold during the .life of his wife. He further provided that if any of his sons "should die without leaving issue and leaving a widow," then over. The court held that Pennington v'. Van Houten governed and that the condition upon which the gift over was limited was confined to the death of the sons before the testator's wife. It laid down two rules:
"Fi-st. If land be devised to A in fee and a subsequent clause in the will limits such land over to designated persons in case A dies without issue, and A so dies, and the substituted devisees are in esse at his death, and there is no other event expressed in the will to which the limitation over can fairly be referred, then A takes a vested fee which becomes divested at his death and vests in those to whom the estate is limited over.
"Second. Where there is an event indicated in the will other than the death of the devisee to which the limitation over is referable (for instance, the distrib.ution of the testator's estate or thepostponement of the enjoyment of the property devised until the devisee reaches the age of twenty-one or until the exhaustion of a prior life estate), such limitation over will be construed to refer to the happening of such event or to the death of the devisee, according as the court may determine from the context of the will and the other provisions thereof that the limitation clause is set in apposition to the event specified or is connected with the devise itself." 221, The court found the first rule followed in Ackerman v. Vreeland, 225 and in the decision on one of the devises in lurts v.
Page,2-and the second rule followed in Wiiiamsron v. Chamberlain,227 and in the decision on another of the devises in Wurts v.
Page.
It is to be noticed that the second rule above quoted does not indicate any prima facie presumption as to whether the condition is to be confined to the death of the life tenant or the death of the devisee at any time. In three later cases it is indicated that the former presumption is to be adopted and that in the absence of a special context the condition is confined to the death of the life tenant. 22 And a similar result has been reached where there is a period of distribution in the future. 2 2 0" But on the other hand, such condition has been interpreted as operating on the death of the first taker at any time, where there was only a slight special context to justify the result. There seems to be no distinction made by the courts between real and personal property in all these cases.
NEW YORK
The early New York decisions on definite and indefinite failure of issue are discussed above in connection with the New York legislation.
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The law of New York on confining gifts over on failure of issue to the death of the testator or of a life tenant has been exhaustively reviewed elsewhere by Professor Updegraff, -and will therefore not be considered here.
NORTH CAROLINA
The cases in North Carolina on wills and conveyances taking effect prior to the Act of 1827-28 show that whether the subject matter was real or personal property the common law rule of indefinite failure of issue was followed. 2 3 4 In Hilliard v. Kearney,2 35 the case turned upon the construction of a will made in 1775 by which negroes were bequeathed to the testator's wife for life and after her death to be equally divided "among my five daughters, Mary, Sarah, Elizabeth, Drucilla and Nancy, and if either of them die without an heir, her part to be equally divided among her other sisters." The testator's wife and five daughters survived him. His wife died, then Mary died, and the negroes were divided between the four surviving daughters. Afterwards Sarah and Nancy died, leaving children. Then Elizabeth died without a child. The court, relying upon English cases, decided that as Elizabeth had survived the testator and the life tenant, her share had become absolute. It pointed out that where there was no prior gift to that which was to go over upon death without issue the contingency was to be confined to the life of the testator; but, "if there be an intermediate period between the death of the testator and the death of the legatee, at which the estate may fairly be considered absolute," that time will be adopted. In this case the children had survived both the testator and the life tenant, and it was unnecessary to decide as to whether the condition should be confined to the death of the testator or the death of the life tenant. But the court went on to discuss this question and found sufficient evidence upon the face of the will to fetter'the condition to the period before the testator's death.
This doctrine in North Carolina, as elsewhere, seems an unconscious departure from the prior cases. Only a few years before, in Garland v. Watt, 236 the court had taken such a condition generally. Nevertheless, where there was no life estate or period of division otherwise fixed, the rule of Hilliard v. Kearney was followed. 237 Where the gift to the first taker was postponed until he became of age, it was held, in accordance with the rule quoted above from Hilliard v. Kea rney, that death before his arrival at the age of 21 was meant. 23 Meanwhile, however, there was a strong line of autfority greatly limiting the application of Hilliard v. Kearecy. In Buchanan v. Bucnman, 2 3 9 the testator gave all of his estate not othervise disposed of by his will dated 1843 to his son, and provided that, "should Richmond die without a bodily heir, it is my will and desire that my son Andrew should have it all." The court held that the gift over was in operation after the death of the testator. The court considered that Hilliard v. Kearney was confined to a gift to a class where there was a gift over to the survivors if any member died without issue 2 0 It further said that the Statute of 1827, which was enacted after the date of the will of Hilliard v. Kearney, and which changed the common law presumption from an indefinite failure of issue to a definite failure of issue at the death of the first taker, prevented any further restriction upon the generality of the condition and compelled the construction that the death without issue of the first taker should mean such death at any time. The court was obliged to admit that several of the cases following Hilliard v. Kcarney could not be justified upon the principle suggested in Theobald on Wills. The rule of Buchanan v. Buclcnun has been followed and the condition held to mean death at any time, even though there was a prior life estate. 24 14 Furthermore, it is hard to see how those cases which restricted the condition to a period of division fixed by the attainment of the first taker of a given age can still be law, although they are not expressly overruled. It should be noted that when the gift over is not upon the condition of the first taker's dying without issue or children, but upon some other event not coming within the Statute of 1827, such as death with children surviving, two recent cases held that such condition is to be confined to the lifetime of the testator. By will proved in 1878, J. J. Mickley ordered his real estate to be sold and the proceeds to be added to the remainder of his personal property, which was then to be divided into equal shares. He gave one part thereof to each of his sons and daughters. A gift to a son read "to my son, Henry J. Mickley, or his heirs." The clause which gave rise to the present controversy was as follows:
"Fourth. I direct that if either of my sons should die without leaving issue living at the time of his death, the share given to such son shall pass to and be divided among such of my children as may be then living, and to the issue of such as may be dead, such issue, however, taking only the share of their parent. In the event of the death of either of my said children without issue living at the time of his or her death, I direct that in the distribution of the share of such child as aforesaid, the portion thereof allotted to each'of my daughters shall be held in trust in the same manner as directed in the provision hereinbefore made for them." 248
The testator left surviving him three sons and three daughters, all of whom were living at the time of the litigation. The auditing judge held that the sons took each a life interest. Upon appeal the judgment was remanded to the Orphans' Court. That court decreed that the sons took absolute interests. An appeal was taken to the Supreme Court, where the decree of the Orphans' Court was affirmed. Chief Justice Sharswood said:
"It is very clearly settled, both in England and in this state, that if a bequest be made to a person absolute in the first instance, and it is provided that in the event of death, or death without issue, another legatee or legatees shall be substituted to the share or legacy thus given, it shall be construed to mean death or death without issue before the testator. The first taker is always the first object of the testator's bounty, and his absolute estate is not to be cut down to an estate for life, or what is practically the same thing, to be subjected to an executory gift over upon the occurrence of the contingency of death or death without issue at any future period within the rule against perpetuities without clear evidence of such an intent: Caldwell v. Skilton, 1 Harris 152; Estate of Mary Biddle, 4 Casey 59; Karker's Appeal, 10 P. F. Smith 141; Fahrney v. Holsinger, 15 P. F. Smith, 388; McCullough v. Fenton, Id. 418 . . . . In the English cases a distinction is made between devises of realty and bequests of personalty, which has not been recognized in this state." [2] [3] [4] [5] [6] [7] [8] [9] In Caldwell v. SkiltonV -" one of the cases cited by the court, there was a devise of land to the testator's wife for life, and then to the children and their heirs in equal shares, and in case of the death of any of the children its share was to go to its children, or if a child should die without issue, then to the surviving children and their heirs. The wife died before the testator. The defendant agreed to purchase the share of one of the children but refused to take a conveyance because a clear title could not be conveyed. It should be noted that the gifts over were in every event. This in substance reduces A's estate in fee to a life estate. In order to avoid an incongruity it was necessary to 248 Ibid. 515. 249 Ibid. 517-518. 250 13 Pa. 152 (1850).
fetter the condition to the death of the testator. 2 1 And the court, resting its decision on this ground, held that the grantor under the deed having survived the testator and the wife took an absolute interest and could convey a clear title.
In the second case cited, Estate of Biddle,222 a will gave property, apparently both real and personal, to Anne E. Biddle, the testatrix's daughter, and in the event of her daughter's "death without 'children," over to named persons. The question was whether Anne took an absolute estate or alife estate. The court held that she took an absolute estate, relying on Caldwell v. Skilltn, and upon the special context. It is to be noted that the gift over did not include every event and therefore the case proceeded upon a mistaken idea of that case. Moreover, it was a dictum only.
In Karker's Appeao2, 2" land was devised to A and his heirs, but if he should happen to die intestate and without issue, then over. It was held that A took an absolute interest and the gift over was void as a gift'over on intestacy. The case is obviously no authority for Mickley's Appead. Finally, Fahrney v. Holsinger 2' went on the special context of the will.
Mickley's Appeal .was not cited by the United States Supreme Court in a case from Pennsylvania, Britton v. Thornton, 2 5 where after a devise to one E. A. Thornton there was a gift over if he died under age and without issue, and the Court held that the condition operated after the death of the testator.
Barber v. Pittsburgh Railway Co.-Y 0 was also a case from Pennsylvania decided by the United States Supreme Court. The question was whether A took an estate tail under a will effective in 1831, prior to the Act of 1883 making a fee pretumptive, the Act of 1855 converting estates tail into estates in fee simple, and the Act of July 9, 1897, which presumed a definite failure from a gift over on death without issue. There was a devise to Amanda and "in the event of Amanda dying unmarried, and if married without offspring by her husband," then among the heirs of J. B. The Supreme Court of Pennsylvania in a prior ejectment action had given Amanda a fee, on the ground that the gift over was substitutionary. 2 " The Supreme Court of the United States, Mr. Justice Gray writing the opinion, held that it was not bound to follow the Supreme Court of Pennsylvania, for the reason that there was in Pennsylvania no settled rule that "dying without issue" meant such death in the life of the testator only; and held that an indefinite failure of issue was meant. Mr. Justice Gray said:
"There is, indeed, a line of cases in that court, in which a devise over, after a devise in fee, has been held to be substitutionary, when expressed by such words as if the first taker die "without children"; (Biddle's Estate, (1857) Penn. St. 197.) In none of these cases, however, was the devise so expressed that it could be construed as creating an estate tail." 2' Mr. Justice Gray further pointed out 1? that in Schoonmalker v. Stockton, 210 and in Shutt v. Rambo, 2 G' where the expressions were respectively "die without heirs" and "die in the lifetime of the testator," a special context limited the gift over. In addition to the cases cited by Mr. Justice Gray, there were three cases where a definite failure of issue was intended and nothing was said about fettering the condition 'to the testator's death 2 1 In Fitzwater's Appeal, 6 3 the testator bequeathed personalty to his nephew for life, and after the nephew's death, to his son Frank, and "should said Frank Fitzwater son of my nephew, Jacob Fitzwater, die without issue," then over to other relatives. The court held that the son, upon surviving his father, took an absolute interest. It is to be noted that, as the case was one of personalty, no question of estate tail was involved. In Robinson's Estate, ' 2 6 4 where the gift over was upon death without issue to "the surviving child," the condition was confined to the death of the testator in a case involving land and personalty.
Since Barber v. Pittsburgh Railway Company, = there has been one case in which an estate tail by implication has been created by the gift over. 2 ing a will of land, there was a gift over, if the first taker "depart this life without issue," to an other for life and then to six named persons, and Mickley's Appeal was again followed.
The same result was reached in two cases of personal property, in one of which the words "leaving" and "survivors" were usedT" and in the other of which the words were "the shares of any deceasing child leaving no lawful issue to increase the shares of the survivors." 270
RHODE ISLAND
Prior to the Rhode Island Statute of 1896 277 the law of Rhode Island was the common law rule of indefinite failure of issue. 2 7 8 It made no difference that the gift over was to survivors, at least so far as land was concerned. 20 Forth v. Chapman 2 8 0 was also followed in regard to land where the gift over was upon "leaving no issue." 281 The expression "after his death," however, probably had a qualifying effect, both as to real and personal property. 2 2 It is to be noted that an earlier case involving land held that there was an indefinite failure of issue, although the gift over was conditioned upon the words, "if he has no lawful issue after him." 283 Although Rhode Island maintained the orthodox rule until late in its legal history, in 1894 Harris v. Dyer 28" confined the condition to the death of the testator. The testator, by a will of 1887, divided his realty among his children in equal shares and provided that "in case of the death of any of the six named heirs to the residue of my estate, without leaving lawful issue, the survivors will inherit the portion of the deceased party but in the case of any one of the six parties named leaving lawful issue, then they are to inherit the parents' portion." The question in the case was whether the devisee, who survived the testator, could convey a good title to the land. The court held that he could, upon the ground that the gifts over were conditioned upon events which were intended to happen before the death of the testator. The opinion relied upon English, Pennsylvania, New Jersey, and North Carolina cases, and to a slight extent upon the special context. It is to be noted that the gifts over embraced all contingencies, but this was not relied upon by the court. It is hard to reconcile this case with the opinion less than a year later in Holden v. Wells, 2 1 8 5 where an indefinite failure of issue was held to exist with reference to a devise of land, and no question was raised in regard to confining the condition to the testator's death. Hariis v. Dyer was followed by In re Johnson,; " and approved in Newport Trust Co. v. chappell. 287 SOUTH CAROLINA Prior to the Statute of 1853 28 the gift over on death without issue imported a definite failure of issue.
2 -82 Slight changes appearing on the face of the will, however, resulted in the narrow construction of definite failure at the death of the first taker. 20 Forth v. Chapman 291 was followed as to realty and personalty. 22 A gift over to "surviving" persons limited the gift, both real and personal property, to a definite failure of issue. 29 3 During the first half of the nineteenth century there seemed no tendency in the South Carolina cases to confine the contingency of a gift over on failure of issue to the testator's death. In Yates v. Mitchell, 29 ' where the contingency was "without leaving lawful begotten issue living at the time of his, her, or their death," such condition was taken generally. The cases of Vidal v. Verdier 295 and Dehay v. Porcher 296 clearly go upon the special context of the particular wills involved. Presley v. Davis,91 'however, confined the following contingency to the death of the tesator: "if any should die or make their exit without lawful issue, then their portions are to be equally divided among the remainder of the aforesaid children," and decided that such condition should not be operative after the testator's death. The court relied upon Schoppert v. Gillam, 2 9 8 where a gift over after a life estate to surviving children of a third person was held to mean children surviving the life tenant, on the authority of Cripps v. Wolcott. 9 Blum v. Evans 00 held that a gift over on death without issue should be confined to the life of the testator's wife who took a prior life estate. But in Owings v. Wood, 30 1 such a gift over was taken generally, although the court's attention was not particularly called to the point. 
TENNESSEE
In Tennessee prior to 1852 1'3 the common law rule of indefinite failure of issue was adopted both as to realty and personalty. 3 0 ' Little, however, was necessary to cut down the gift over to a failure of issue at the death of the first taker. If the limitation over was to persons "surviving" the first taker, such a result was reached both as to realty and personalty.-' 0 And a definite failure was also found upon special context in several cases. 30 0 Armstrong v. Douglass 30T arose under the last clause of the statute of 1852 which provides that there shall be an indefinite failure of issue if the intention "of such limitation be otherwise expressly and plainly declared in the face of the deed or vll created." The court found as to the 15th clause in the will under consideration an indefinite failure of issue expressed on the face of the will. This is the only case that the writer has found involving a similar statutory clause in the United States.
More recent cases, however, show a tendency to confine a gift over on death without issue to the lifetime of the testator. In Vaughn v. Cator, 3 C ' 8 such a gift over of personalty was confined to the testator's lifetime upon the authority of Montagu v. Nucela, .3 1w*vhere, however, the gifts over exhausted all contingencies. In Meacham v. Graham,"1 0 the gift over was "without living children." This contingency was cut down to the testator's death on tlfe authority of Vaughn v. Cator and New York cases. Both these cases were approved in Katzenberger v. Weaver, 31 2 where there was a gift to the first taker's children if he died leaving children. Meek v. Trotter, 3 2 where there was a preceding life estate, contained a dictum that the gift over should be confined to the life of the life tenant. The earlier cases were approved and would have been followed had there been no intervening estate. Anderson v. Lucas 3 s1 involved a devise of land made in 1843 in which there was a gift if the first taker died without lawful issue. The court followed the earlier Tennessee cases which represented the law at that date and found that an indefinite failure of issue was intended.
VERMONT
In Chaplin v. Doty,s14 a gift over upon the first taker's death "without leaving lawful issue" was construed to mean "without having had lawful issue," so that when the legatee survived the testator and begat a child, the gift to the former was held to be absolute. It was assumed that the condition applied after, as well as before, the testator's death. In Dwight v. Eastnwn,°11 there was a devise of land to the testator's son and daughter in equal shares. The testator provided that each share shuld descend to the issue of each of the testator's children, and if no issue to the issue of the other. It was held that the condition operated after the death of the testator. Nothing was said about the exhaustion of all contingencies.
In re Wells's Estate 316 involved a devise of land to the. testator's widow for life, and then to the testator's daughter for life, and then to the heirs of his daughter's body. The will then provided that "should my beloved daughter, Lucia R. Ward, die leaving no heirs of her body, or shall I, at any future time fail to have heirs of my body, then to a religious society." .The deed was held void for remoteness because the testator intended that it should vest on the death of the daughter without heirs of her body then surviving. But in In Re Thayer's Estate 3,, it was said extra-judicially: "True, the rule must not be overlooked that words of survivorship are presumed to relate to the death of the testator, if fairly capable of such construction."
WISCONSIN
Wisconsin follows New York where there is no preceding life estate in confining the contingency to the life of the testator. 3 18 In Chesterfield v. Hoskiv,310 there was a gift to the testator's son for life and, in case of his death without issue and leaving a widow surviving, then to the widow; but if he leave issue, the issue to take. The court held that this meant death after the testator.
In Korn v. Friz, 3 20 there was a preceding life estate, and the court took the condition generally upon slight special context. That Korn v. Friz went upon the construction of the will is pointed out in Hohnbach v. Hohnbach, 3 2 1 where there was a preceding life estate without special context, and the court confined the contingency to the death of the life tenant.
SUMMARY
The unfortunate rule fettering a gift over on death without issue to the period of distribution exists in Alabama, Connecticut, Indiana, Iowa, Maryland, Pennsylvania, Rhode Island, Tennessee and Wisconsin. It probably exists also in New York and South Carolina. It appears in part in Kentucky and New Jersey. Georgia, Illinois and Vermont may be classified as doubtful states.
The statute presuming a definite failure of issue at the death of the first taker has hardly ever been discussed in these authorities. Even if the condition is to be confined to the death of the testator, or of a prior life tenant, the question might well still be open whether A's death without issue is intended to be upon A's indefinite failure of issue before the testator or the life tenant.
Perhaps the most sensible suggestion is made in Buchanan v. Buechnwn, 322 that the statute itself precludes reference to any other period than the death of the first taker. The effect of this construction would be to do away entirely, in those states having such an act, with the anomalous body of authority just considered at length. In Dowd v. Scally, 184 N. W. 340 (Iowa 1921), after a gift to the testator's wife for life there was a remainder to his children: but should any of his children die without issue before his wife, then to the survivors of them on her death: and should any die without leaving issue, the issue on his wife's death were to take their parent's share. One of the testator's children died after his death and before his wife, leaving two children who died unmarried before the life tenant. It was held that the testator's child had died with issue and the heir of that child's deceased issue took under the gift to them in the will.
